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MERGERS & ACQUISITIONS STRUCTURING 
 

TATIANA STACK * 
 

This article presents a generic analysis of M&A structuring aspects in 
Australia. It also provides an overview of the most common M&A transactions: 
eg. private equity transactions, takeovers, schemes of arrangement, 
management buyouts and joint ventures. It concludes with a brief look at the 
role of third party M&A advisers and the effect of the global financial crisis on 
M&A practices, thereby highlighting the environment in which M&A 
structuring takes place and potential risks that arise when such structuring is 
unsubstantiated. 
 

I  INTRODUCTION 
 
In mergers and acquisitions (‘M&A’), the stakes are high and the participants are 
usually ‘big players’ established in either or both the Australian and international 
markets. They appreciate the necessity of an effective M&A structuring strategy, 
covering corporate, finance and management aspects, and have the resources to 
support it. Successful structuring creates value for participants, which is the 
ultimate objective of any form of M&A.1 The converse is also true: market 
participants who fail to structure the deal adequately tend to stagnate, lose 
customers, market share and destroy shareholder value.2 With a relatively low 
M&A success rate3 and big rewards for those who do get it right, structure of a 
particular deal will usually ‘make it or break it’.  
 

                                                 
*  Masters, Commercial Law (MQ), LLB (UTS), Barrister, Trust Chambers, email: 

tatiana.stack@trustchambers.com.au.  
1  Justin Mannolini, ‘Some Commercial Observations on Schemes of Arrangement as 

We Enter “the 2010”’ in Kanaga Dharmananda, Anthony Papamatheos and John 
Koshy (eds), Schemes of Arrangement (2010) 12, 13.  

2  Ibid; See also Andrew J Sherman and Milledge A Hart, Mergers & Acquisitions from 
A to Z (2006) 1.  

3  Tom McKaskill, Ultimate Acquisitions: Unlock High Growth Potential Through 
Smart Acquisitions (2010); Sara J Moulton Reger, Can Two Rights Make a Wrong? 
(2006). The examples are too numerous to cite. However, in Australia, reference is 
often made to the AMP acquisition of GIO as a case in point. In the United States 
probably no merger has failed more spectacularly than the AOL Time Warner merger 
in 2000. 
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This article comprises two main sections that consider M&A from different 
perspectives. In the first section of this article, a generic approach to M&A 
structuring is adopted in an attempt to discern common structural elements of 
various types of M&A transactions. The reference to an ‘attempt’ is made because 
of the sheer complexity of this area, in respect of which even lawyers may fairly 
quote the words of Alexander Pope: ‘A little learning is a dangerous thing’.4  
 
Applying such generic approach to the M&A field at large leads to a practical, 
rather than legal, characterisation (adopted for the purposes of this article) of all 
transactional elements in M&A into those ‘external’ and ‘internal’ to the target 
entity. Consideration will firstly be given to ‘external’ aspects that require analysis 
of the immediate structure, which the target is incorporated in. Whereas the 
‘internal’ structuring category, considered immediately after,5 will address key 
structural elements of, as well as changes to, the target itself, before, during and 
after the acquisition.6 It is worth noting that the common drivers of both ‘external’ 
and ‘internal’ structuring would ordinarily be tax, financing, regulatory7 and 
contractual considerations.8 The first section is concluded with a brief look at the 
implications that follow if the parties fail to achieve an appropriate transaction 
structure.  
 
In the second part of this work, the generic approach presented in the first part is put 
in perspective by an overview of common M&A structures. Included in the 
overview are the ever so popular private equity transactions, takeovers, schemes of 
arrangement, management buyouts and such interesting structures as joint ventures. 
Before coming to the conclusion, this article will also touch upon two other 
important aspects in M&A: the role of third party M&A advisers and the effect of 
the global financial crisis on M&A practices. 
 

II  GENERIC APPROACH TO STRUCTURING IN M&A 
 

A     Questions to be Answered 
 
For an entity that is serious about being successful in the M&A market, the process 
of deal structuring starts with a number of basic questions, eg.: what it is that it 
wants to buy; is there a fit between the operations of the purchaser and the target; 
what exactly should each party bring to the table; how much should be paid for the 

                                                 
4  Stanley F Reed and Alexandra R Lajoux, The Art of M&A: A Merger Acquisition 

Buyout Guide (2nd ed, 1995) 1. 
5  See Section II C Internal structuring aspects.  
6  The distinction between ‘external’ and ‘internal’ characteristics is not novel and is 

frequently used in the context of corporate/commercial legal analysis. See, eg, David 
J BenDaniel and Arthur H Rosenbloom, The Handbook of International Mergers and 
Acquisitions (1990). 

7  For example, anti-trust prohibitions. 
8  For example, change of control. 
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target; what sort of due diligence9 should be made by the purchaser and target, if 
appropriate; should there be a forward or a reverse acquisition;10 how will the 
acquisition be financed; how much control will a financing third party want, etc.11 
 
The answers to these questions are ideally developed in a strategic plan that 
identifies and compares a number of potential acquisition targets. Indeed, the initial 
choice of which firms are to be combined is posited as a key determinant of M&A 
outcomes.12 The negotiations are then commenced with the particular target fitting 
in the overall acquisition strategy.  
 
Different types of corporate combinations are suggested to represent different 
strategic synergy potential.13 The more related the joining firms are, the greater their 
strategic combination potential.14 This relatedness is typically viewed in terms of 
strategic similarity of markets, products and production. The greatest combination 
potential is often attributed to the ‘so-called horizontal’ structures that combine 
competing firms with overlapping operations. Though synergies are not limited to 
such ‘economies of sameness’ and also arise in the ‘economies of fitness’ between 
different, but complementary operations, such as vertical combinations between 
supplier and customer firms and market or product extension combinations, where 
one firm adds either new markets or new product to the other.15 
 
In looking at the questions which precede the development of a strategic plan for an 
M&A transaction, it is important to note, albeit briefly, the two main types of 
purchasers generally operating in the M&A industry:16 the ‘so-called opportunity 
takers’, which tend to be investment companies that are looking for investments at a 
favourable price;17 and opportunity makers, that on the other hand tend to care 
about operating fit and synergies. The former is also in a high-risk category that 
often includes your average investor, who has to rely on the completeness of its 
pricing and financial analysis, sometimes to its sorrow. On the other hand, an 
                                                 
9  The expression ‘due diligence’ is used to describe investigations conducted by experts 

into the acquisition of real or personal property in commercial transactions. See William 
D Duncan and Samantha J Traves, Due Diligence (1995) 5. 

10  In the reverse acquisition, the legal acquirer becomes the accounting acquire in 
accordance with Australian Accounting Standards Board, AASB 3 Business 
Combinations. 

11  Reed and Lajoux, above n 4, 6-7. 
12  Rikard Larsson, Synergy Realisation in Mergers and Acquisitions: a co-competence 

and motivation approach, in Mergers and Acquisitions: Managing Culture and 
Human Resources (2005) 183, 185. 

13  Joseph L Bower, ‘Not All M&As are Alike – And That Matters’ (2001) 79(3) 
Harvard Business Review, 93. 

14  Larsson, above n 12, 183, 185. 
15  Ibid. 
16  See, eg, Reed and Lajoux, above n 4, 33. 
17  For example, where a large company with immediate cash-flow problems sells off its 

best operation because it can be done quickly, as was the case with HIH Insurance in 
the period before it went into liquidation.  



246 MqJBL (2011) Vol 8 
 

opportunity maker, often a purchaser that itself operates a business, will always 
approach an acquisition from a business perspective and firstly determine whether 
the target fits into a vertical or a horizontal integration pattern, thereby respectively 
either picking a target to fit into its purchasing, sales or distribution side of its 
business or buying out an entity running in parallel, eg. a head-to-head competitor.18  
 
It is at this level of answering basic questions, setting the preferred acquisition and 
integration strategy followed by preliminary negotiation, that true structuring 
opportunities may be utilised to maximise the value of and the return from the 
investment in an acquisition.19 This approach is common in respect of some types of 
M&A transactions. In the realm of private equity deals, for example, mostly done 
‘behind closed doors’, the parties can really get creative due to the lack of public 
scrutiny.20 The approach will be very different, of course, where a pubic entity is 
involved in an acquisition process, as it will always aim to tailor its operations to 
maximise its value driven by market perception. 
 

B     ‘External’ Structuring Aspects 
      
The initial selection of the pool of potential targets for either type of purchaser go 
hand in hand with other ‘external’ structuring considerations, such as tax, financing 
and applicable regulatory and contractual limitations. Each of these aspects will be 
analysed in this section of the article in some detail. Though to avoid any 
misconception as to the process of formulation of these ‘external’ structural aspects, 
it is worth noting that, in practice, there is little negotiation between the parties 
around them. As much as some of the elements considered below may appear to be 
part of a negotiable deal, the positions of the parties are often determined well in 
advance of any approach made by either of them in respect of a prospective 
acquisition. More so, an in-house draft Pre-transaction Instrument21 or one drafted 
by an expert adviser is usually handed up to the other side(s) at the outset to present 
its position with clarity. 
 
1     Tax Aspects 
 
When aiming to acquire a business, tax would be a key factor influencing the scope 
and structure of an M&A transaction. Tax expert review (eventuating in a sizable 

                                                 
18  Reed and Lajoux, above n 4, 21-3. 
19  To take back a step, it is a given of any acquisition strategy that right at the outset any 

such investment should be positively rated against the cost of getting the same results 
from an internal program developing the same operations de novo. 

20  Private equity transactions are considered below in some detail in Section III A 
Private Equity. 

21  For example, a memorandum of understanding, heads of terms, heads of agreement, 
letter of intent, commonly used as a precursor to the parties entering into properly 
drafted and negotiated formal documentation (‘Pre-transaction Instruments, and the 
term Pre-transaction Instrument shall have a corresponding meaning for the purposes 
of this article’).  
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report), routinely done by one of the Big Four accounting firms in large M&A 
transactions, is used to determine the most tax efficient acquisition structure and 
mechanics. Tax consequences vary significantly depending on the identity and the 
circumstances of each participant, the nature of their activities, organisation of the 
target itself, prospective financing arrangements, etc.22 Without a given business 
structure, a general overview of the multitude of taxation aspects would be too 
complex and cumbersome for this article. However, a discussion of some of the 
most significant tax aspects that may influence the choice of an M&A structure is 
size manageable and rather fitting. 
 
(a)     Flow through v Non-Flow through Structures 
 
Perhaps a good ‘starting point’ when looking for an appropriate M&A structure is 
to consider whether post-acquisition, the burden of taxation and the benefits of 
deductions will be incurred at the level of the acquired target or will flow through to 
the participant level.23 The flow through effect allows assessable income and capital 
gains of the acquired target to be offset against deductions or capital gains tax 
losses of the participants who are also the tax bearers. Similarly, the benefits of tax 
deductions and tax losses flow through to the participants to be offset against 
income from other sources or, possibly, future income from the operation of the 
target.24 
 
The company is a classical example of a non-flow through holding structure, as 
income is taxed in the company25 (rather than at the shareholder level) with 
deductions and tax losses trapped in the company. Franking credits generated by the 
payment of tax are only passed to shareholders on the payment of franked 
dividends.26 Other issues arise concerning the distribution of the results of the 
acquired target by way of dividends to participating shareholders, eg. inter-
company dividends not being subject to the dividend rebate27 in the case of a joint 
ownership scenario.28 To add on to the company tax problems, for a corporate 

                                                 
22  For a comprehensive discussion of tax treatment of various acquisition structures, see 

Richard Snowden and Alexis Biancardi, Getting the Deal Through (2008). 
23  Peter H Eddey, Accounting for Interests in Joint Arrangements (1985) 3-4. 
24  Rod Henderson and Terence Tan, ‘Taxation of Joint Ventures’ (1998) Annual Joint 

Ventures Seminar 3. 
25  The resulting taxable income of the company is taxed at the current corporate rate of 

30%. 
26  Henderson and Tan, above n 24, 5. 
27  Generally a dividend rebate applies to inter-corporate dividends, see Eu-Jin Teo, 

‘“Australia’s Largest Tax Case” Revisited: a Nail in the Coffin for the Objective 
Approach to Determining the Deductibility of Expenses?’ (2005) 8(2) Journal of 
Australian Taxation 10, 12; Income Tax Assessment Act 1936 (Cth) s 44. 

28  If the shareholder does not hold 100% in the company paying the dividend, as is the 
case in the joint venture situation, the exemption will not apply.  
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shareholder in a tax loss position the receipt of a rebatable dividend automatically 
uses up the corporate shareholder’s tax losses.29  
 
A planning measure which should be considered in these circumstances is using a 
plain vanilla proprietary limited company, often referred to as a special purpose 
vehicle (‘SPV’) to act as the shareholder in the acquired company, which would not 
directly incur interest deductions, ensuring the prevention of the wastage of tax 
losses resulting from the receipt of rebatable dividends.30 Thus, for example, the 
popular use of the company structure with its relative ease of transfer of interest and 
many legal and commercial benefits may not suit very well a capital intensive joint 
venture with start up losses. As little can be done to smooth the impact of tax laws, 
the way the parties may attempt to gain some certainty over dividend distributions 
is by introducing appropriate provisions in the transaction documents, which is 
particularly relevant to minority holders due to their fairly limited control of the 
company.  
 
In any event, it would be over-simplistic to place all practical business 
arrangements into either flow through or non-flow through category. In reality, it is 
common to find hybrid multi-jurisdictional level structures in use, which combine a 
number of basic options for their respective good points as and where appropriate, 
eg. an off-shore limited partnership incorporated in a tax heaven jurisdiction that 
ensures flow-through effect to the participants, a production sharing contract 
whereby the government in the relevant foreign jurisdiction receives a share of the 
business product in lieu of taxation,31 a listed unit trust for an unincorporated joint 
venture,32 and so on. 
 
(b)     Choice of Acquisition Vehicle  
 
Key issues to be considered when choosing an appropriate acquisition vehicle 
deserve a separate mention, primarily due to the regular use of such vehicles in 
M&A transactions. Again, at the outset mainly tax drivers will determine whether 
an acquisition vehicle, would need to be set up to fit into the objectives of the 
transaction structure selected by the parties. Alternative options include: a purchaser 
acquiring shares or assets and liabilities of a target business directly33 or the parties 
keeping the jointly managed enterprise severally under a contractual alliance or 
unincorporated partnership.  
 

                                                 
29  Whereas the dividend would not have been taxed if the corporate shareholder was not 

in a tax loss position. See Eddey, above n 23, 5. 
30  Eddey, above n 24, 5-6. 
31  However, this asks the question as to whether this arrangement would give rise to a 

foreign tax credit in Australia.  
32  To defeat the non-flow through characteristics of unit trusts, it should be properly 

documented. 
33  Share v assets acquisition is considered below in Section II C 1 Shares v Assets.  
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As to the form of an acquisition vehicle itself, a practice of incorporating an SPV is 
regularly adopted to achieve ease of understanding of the transaction structure, 
management and control processes in particular. The steps generally required to be 
taken in order to organise an incorporated acquisition vehicle include choosing the 
jurisdiction/state of incorporation; the principal place of business; its initial capital; 
the identity of members; the number, name and addresses of directors and officers, 
the name of the acquisition vehicle itself34 and if it is intended to operate after 
closing, the fiscal year and any banking relationship. The parties may also wish to 
have the acquisition vehicle in a form other than that of a standard company to gain 
‘fiscal transparency’ (or the tax flow through effect discussed above),35 as may be 
the case with some partnerships, limited partnerships and the majority of 
contractual alliances.36  
 
Setting up an acquisition vehicle will often take place prior to the closing37 and 
probably prior to signing the transaction documents. Alternatively, the transaction 
documents may be signed by the purchaser and assigned to the acquisition vehicle 
prior to the closing.38  
 
(c)     ATO Position in Respect of the Use of Foreign Entities  
 
M&A market is global and it is common to see international entities as purchasers 
or sellers operating in the Australian M&A market. Also local participants often 
prefer to structure their operations in a way that provides for involvement of 
existing or establishment of new foreign entities. Generally, Australian tax laws will 
not, without more, apply to a foreign entity39 and neither will the use of a foreign 
entity render Australian tax laws non-applicable.  
 
The position of the Australian Taxation Office (‘ATO’) in respect of private equity 
and other foreign investors in Australian assets has historically been relatively 
conservative. It was recently further tightened when the Federal Commissioner of 
Taxation issued draft Taxation Rulings TR 2009/D17 (Income tax: treaty shopping 
– can Part IVA of the Income Tax Assessment Act 1936 apply to arrangements 
designed to alter the intended effect of Australia's International Tax Agreements 
network?) and TD 2009/D18 (Income tax: can a private equity entity make an 
income gain from the disposal of the target assets it has acquired?) (the ‘Tax 
Rulings’), not surprisingly answering both questions in the affirmative. 
 

                                                 
34  An acquisition vehicle may choose any name as long as it is not confusingly similar 

to that of another entity, which may sometimes pose a degree of difficulty. 
35  See below, Section II B 1 (a) Flow through v Non-Flow through Structures. 
36  For example, in respect of a joint venture with anticipated heavy initial expenditure or 

financial losses. 
37  Elements of closing are considered in some detail below in Section II C 5 Closing. 
38  BenDaniel and Rosenbloom, above n 6, 49. 
39  Rodd Levy and Neil Pathak, Takeover Law and Strategy (3rd ed, 2008) 8. 
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The Tax Rulings are the ATO's response to the uncertainty arising from its much 
publicised and ill-fated, attempt in late 2009 to prevent money received by a 
member of the Texas Pacific Group (‘TPG’) from the sale of its shares in Myer 
Holdings Limited (‘Myer’) from leaving Australia.40 The seller was a Dutch 
company owned by a Luxembourg company that was owned by a Cayman Islands 
entity.41 The structure used by the parties in this transaction is quite unremarkable in 
private equity transactions and was understood by the market, immediately prior to 
the response of the ATO, as not subject to the tax levies and penalties imposed on 
the TPG. The basis of the ATO's position was that the profit on the sale of the Myer 
shares was income from an Australian source, and that the tax treaty between 
Australia and the Netherlands did not exempt that income from Australian tax 
because the use of the Netherlands company was considered to be a scheme subject 
to the anti-avoidance provisions42 on the basis that it had a dominant purpose of 
ensuring that any profit on sale was exempt from Australian tax.43 
 
The Tax Rulings have been highly criticised by the Australian and international 
investment community that has entered into discussions with the government to 
attempt to convince it that the position of the ATO should be reversed.44 However, 
it does not seem that the government will change its approach in the near future, 
particularly in light of its recent endorsement of the ATO’s position.45  
 
2     Financing Arrangements 
 
Financing is another important factor in the structuring of any M&A transaction. 
This section will only touch on some of the financing aspects, as like tax, a 
comprehensive overview of financing arrangements used in M&A will alone easily 
exceed the size of this work.  
 
In M&A, as in most commercial dealings with financing requirements, the goal is to 
finance the transaction in the least expensive way while maintaining an acceptable 
degree of financial flexibility.46 Broadly, there are two types of finance – equity and 
debt. Equity is essentially ownership, which makes it a ‘permanent’, high-risk 
finance that stands last in priority in its rights to income of the business and 
business assets after other providers of finance have been paid. The permutations of 

                                                 
40  Blake Dawson, ‘Distressed Investing in Australia 2010’ (Market Update, 

PricewaterhouseCoopers, March 2010) 4. 
41  Michael Rigby, ‘Client Update: ATO Releases Draft Rulings on Foreign Private 

Equity Investors’ Allens Arthur Robinson (online), 17 December 2009 
<http://www.aar.com.au/pubs/tax/cutax17dec09.htm>. 

42  Income Tax Assessment Act 1936 (Cth) pt IVA. 
43  Levy and Pathak, above n 39. 
44  Dawson, above n 40. 
45  Andrew Main, ‘Taxman backed on TPG profits’ The Australian Business with the 

Wall Street Journal (online), 28 May 2011 
<http://m.theaustralian.com.au/IndustrySectorsNews/pg/0/fi306808.htm>. 

46  BenDaniel and Rosenbloom, above n 6, 246. 
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equity finance are enormous due to a variety of rights that can be attached to share 
ownership with the ordinary share generally ranking last47 and preference shares 
ranking ahead, with rights of fixed, often cumulative48 dividends attached. 
 
On the other hand, the provider of debt finance is a creditor of the business and will 
ordinarily take security to protect its lending. It will also want to ensure that the 
business is capable of earning the level of profits and producing the cash flow to 
cover the required interest and principal payments.49 There are two categories of 
debt finance: senior and mezzanine, the providers of which have slightly different 
objectives:50  

• senior, this type of debt will rank for repayment ahead of other types of 
finance. Providers of senior debt will require security over the company’s 
tangible and intangible assets and even, perhaps, pledges of share capital of 
subsidiaries; 

• junior,51 for the lender of this type of finance, profits and cash flows have to 
be sufficient to service borrowings. Junior debt may or may not be secured 
but will effectively rank behind senior debt in terms of repayment and 
interest payment priority. As a consequence, junior debt will carry a higher 
rate of return for a lender to compensate for the additional risk.  

 
In financing an M&A transaction, the key factors to look for are the capitalisation 
of the post-acquisition target entity and its equity to debt ratio. If practicable, M&A 
participants should aim to locate debt finance in a territory where taxable profits can 
be relieved at the highest possible rate. The following general principles apply:  

• where the post-acquisition target is located (usually for commercial 
reasons) in a territory with a high level of corporate taxation,52 debt 
financing will normally produce a higher after tax return;  

• whereas where the interest expense is more valuable in tax terms in the 
territory of an M&A participant than in the territory of the post-acquisition 
target, equity financing will be appropriate.53  

 
These principles are a useful starting point, but they will be affected by a number of 
factors including local interest relief or tax grouping restrictions, transfer pricing 

                                                 
47  But representing true and eventual ownership of the business, subject to different 

classes of ordinary shares with different rights attached to them. 
48  If there are insufficient profits to distribute in any one period, the rights to the 

dividend are carried forward until the company does have sufficient distributable 
profits.  

49  Debbie Anthony et al (eds), Management Buy-outs (2nd ed, 1994) 27. 
50  Ibid; For a comprehensive discussion of all types of financing, see 26-30.  
51  This type of debt may also be referred to as ‘subordinated debt’ and can also include 

‘mezzanine finance’. 
52  Australia has a relatively high corporate tax ordinarily at 30%. Similarly high tax 

rates apply in countries like the UK and the US.  
53  Ian Hewitt, Joint Ventures (4th ed, 2008) 366. 
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and thin capitalisation rules, foreign exchange gains or losses, and the expense of 
repatriating both interest and dividends to the parents. 
 
The financial terms will inevitably form a fundamental basis to the commercial 
relationship between the M&A participants. Establishing a clear funding structure 
can be very complex but it is vital to commercial success of the transaction and the 
avoidance of potential disputes. Unfortunately, often business acquisition financing 
issues do not tend to be dealt with in the construction of the key commercial 
acquisition documentation, creating practical difficulties for potential lenders. In 
transactions not driven by lenders, it is common to see them either having to fit into 
the agreed transaction structure, or vary the agreement to the extent possible, or to 
simply walk away from the deal. The parties would be well advised not to overlook 
requirements of incoming and/or exiting financiers54 alike to ensure that all 
consents secondary to the main commercial arrangement are available.  
 
3     Regulatory Considerations 
 
Depending on the facts and nature of the transaction, an acquisition may require 
compliance with federal, state, or local statutes or regulations in a variety of areas, 
including laws with respect to antitrust, securities, employee benefits, bulk sales, 
foreign ownership, and the transfer of title to stock or assets. Some of these laws 
require only routine acts to achieve compliance, which can be attended to relatively 
late in the acquisition process. The rest may pose potential regulatory barriers that 
must be addressed at the stage of structuring an acquisition and before proceeding 
with a given acquisition plan. Various regulatory requirements are considered in 
some detail below. 
 
(a)     Antitrust Prohibitions  
 
By far the most important in the context of the global M&A market is antitrust or 
anti-monopoly regulation overseen by the Australian Competition and Consumer 
Commission (the ‘ACCC’) that has significant potential to impose transaction-
structuring restrictions on the parties and limit the scope of M&A transactions 
proceeding in Australia.55 It prohibits deals that have the effect or the likely effect 
of ‘substantially lessening competition’ in a market56 for the acquisition or supply 
of goods or services in Australia.57 

                                                 
54  For example, exiting financiers under existing loan agreements, debenture stocks or 

trust deeds, as lender’s or trustee’s consents may be required to allow for the 
transaction to proceed in the agreed form. 

55  See generally Stephen Corones, Competition Law in Australia (4th ed, 2007). 
56  Under Competition and Consumer Act 2010 (Cth) s 50, such market is more narrowly 

defined as ‘a substantial market for goods and services in Australia, or a State, or a 
Territory, or a region of Australia. 

57  The Competition and Consumer Act 2010 (Cth) aims to protect the public interest 
against a takeover or a merger made unlawful by reason of its s 50; See also SCI 
Operations Pty Ltd v Trade Practices Commission (1984) 2 FCR 118 (Sheppard J). 
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ACCC issues antitrust guidelines, which do not have any legislative force, but 
provide information on how the ACCC will analyse a proposed acquisition to 
determine if it contravenes the Competition and Consumer Act 2010 (Cth) (the 
‘CCA’).58 Though there is no compulsory notification regime in Australia requiring 
parties to seek approval before effecting an acquisition, the parties can, and 
frequently do, notify the ACCC in advance of a proposed acquisition to obtain an 
opinion about its legality.59 After receiving such notification, the ACCC may grant 
an informal clearance, refuse clearance, or grant clearance to the parties subject to 
them accepting enforceable undertakings60 designed to alleviate the anti-
competitive concerns held by the ACCC.61  
 
The time taken for an opinion from the ACCC varies depending on the complexity 
of the acquisition and the ACCC is not required to provide reasons for its decision, 
but it does publish an informal mergers register containing limited information 
about why clearance is or is not granted.62 Interestingly, the ACCC may still oppose 
an acquisition, even if it has previously granted its informal clearance to proceed, 
however, in practice, this is likely to happen only if relevant information was not 
disclosed to the ACCC or aspects of the proposed acquisition have changed since 
notification.63 As the effective regulating authority for the application of the 
antitrust law in Australia, the ACCC is still often seen by the public as exhibiting 
fairly conservative views towards regulation of the Australian M&A activities.64  
 
For proposed acquisitions that do not get antitrust clearance due to competition 
concerns, which cannot be alleviated by the provision of enforceable undertakings, 
the parties are left with two options: to proceed and risk almost inevitable challenge 
by the ACCC65 or, alternatively, to seek authorisation which will only be granted if 
they can demonstrate a ‘public benefit’ (given its widest possible meaning) such 
                                                 
58  See, eg, Julie Clarke, ‘The Dawson Report and Merger Regulation’ [2003] DeakinLRev 

13; Julie Brebner, ‘The Relevance of Import Competition to Merger Assessment in 
Australia’ (2002) 10 Competition and Consumer Law Journal 119. Statistically, about 
four to five per cent of mergers notified to the ACCC raise competition concerns. 

59  Stephen Corones, ‘The Strategic Approach to Merger Enforcement by the ACCC’ 
(1998) 26 Australian Business Law Review 64, 67. 

60  In accordance with Competition and Consumer Act (Cth) s 87B. 
61  Julie Clarke, above n 58, 13, 14. 
62  United Energy, ‘Submission to the Review of the Competition Provisions of the Trade 

Practices Act 1974’, Public Submission 25, Trade Practices Act Review (2002) 7. 
63  TPC v Santos Ltd (1992) 38 FCR 382; Agricultural and Veterinary Chemicals 

Association of Australia Limited [1992] ATPR (Com) 50-115; Re AGL Cooper Basin 
Natural Gas Supply Arrangements [1997] ATPR 41-593. 

64  For a comprehensive analysis of professional views expressed towards ACCC, see 
Christine Parker and Vibeke L Nielsen, ‘What do Australian businesses think of the 
ACCC, and does it really matter?’ [2007] UMelbLRS 9. 

65  If ACCC succeeds in its merger challenge, this is likely to result in an injunction, if 
obtained prior to merger, or divestiture, subsequent to merger, as well as pecuniary 
penalties of up to $10 million in accordance Competition and Consumer Act (Cth) s 76. 
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that the merger ought to be allowed to proceed.66 As the CCA is drafted on the 
premise that competition will automatically promote economic efficiency and 
enhance the welfare of Australians,67 this procedure introduces some level playing 
field for transactions that have merit for their public interest value. Examples of 
factors that could constitute a ‘public benefit’ include development of import 
replacements, a significant increase in the real value of exports, a more efficient 
allocation of resources, improved quality and safety and all other relevant matters 
that relate to the international competitiveness of any Australian industry.68 To 
qualify for exemption it is necessary for the applicants to convince the ACCC that 
the claimed public interest outweighs any anti-competitive detriment that is likely to 
flow from the conduct.69   
 
Even though ACCC is responsible for bringing enforcement proceedings within the 
competition law ambit, the CCA is meant to be self-enforcing in the sense that those 
who suffer loss or damage caused by anti-competitive conduct are expected to bring 
private actions themselves to recover the loss or damage.70 Thus, as informal 
clearance does not guarantee freedom from prosecution by third parties who, while 
not able to seek an injunction to prevent an acquisition from proceeding,71 may 
nevertheless challenge an acquisition and obtain declaratory relief, orders for 
divestiture or damages.72 Also any party with 'sufficient interest' in the 
determination may apply for a review of any grant (or refusal) of authorisation to 
the Australian Competition Tribunal.73 
 
Taken the tight antitrust regulation in Australia, there is not a lot that the parties can 
do to ‘structure out’ of the legislative requirements set out in the CCA. As 
mentioned above, where there are competition concerns, the ACCC may require the 

                                                 
66  Competition and Consumer Act 2010 (Cth) s 88; see also Re Queensland Co-operative 

Milling Association Ltd & Defiance Holdings Ltd (1976) ATPR k40-012. 
67  Corones, above n 55, 3-4. 
68  Competition and Consumer Act 2010 s 90; See also Re 7-Eleven Stores Pty Ltd [1994] 

ATPR k41-357, 42, 677; Re Australasian Performing Rights Association [1999] ATPR 
k41-701, 42, 985. 

69  Re Queensland Co-operative Miling Association [1976] ATPR k40-012, 17, 244; Re 
John Dee (Export) Pty Ltd [1989] ATPR k40-938, 50,206. The latter case also shows 
that the ACCC has to have a good understanding of the functioning of the relevant 
markets in the present and in the future with and without the conduct for which 
authorisation is sought and in fact apply it in its determination.  

70  Corones, above n 55, 3. 
71  Competition and Consumer Act 2010 (Cth) s 80. 
72  Clarke, above n 58, 13, 15. 
73  Competition and Consumer Act 2010 (Cth) s 101, which regrettably can be relied upon 

for a merely tactical challenge of the merger by a competitor of the acquiring entity, as 
no prima facia case to be shown requirement applies. On that point, see further J David 
Banks, Merger Law and Policy in the United Kingdom, Australia and European 
Community, 138-40. 
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parties to enter section 87B undertakings,74which may require them to dispose of 
certain assets before allowing the merger to proceed.75 Whereas where there are no 
redeeming features in the merger proposals, and the merger is indeed prohibited, the 
only course available to the parties structurally is to reinforce their ‘public benefit’ 
position by allocating resources, preparing appropriate documentary backing and 
possibly gaining positive publicity exposure to substantiate this argument should 
the need to run the argument arise. However, favourable outcome for such merger 
may only be achieved if it can be demonstrated that the acquisition is likely to result 
in benefits flowing to consumers or the community at large, as an acquisition 
merely enhancing the market power of the acquiring company and resulting in 
private as opposed to public benefits will generally fail to satisfy the public benefit 
criterion.76 
 
(b)     Foreign Investment Approval  
 
Australia is also one of the many countries that impose approval requirements on 
foreign purchasers because they are non-residents under the Foreign Acquisitions 
Takeovers Act 1975 (Cth) (the ‘FATA’). The FATA provides the basis for the 
government to examine proposed foreign investments in Australian business and 
assets and is administered by the Australian Treasurer acting on the 
recommendation of the Foreign Investment Review Board (the ‘FIRB’).   
 
A transaction notification process is in place that requires notice of the transaction 
to be given to the FIRB ordinarily determined by reference to the type of investor, 
the type of investment, the industry sector, in which the investment will be made 
and the value of the proposed investment.77 Notifications involve lodging a 
statutory form and certain additional information. The formal notification activates 
a time clock so that if the Treasurer does not take action against the proposal within 
30 days, it loses the ability to block or impose conditions on the transaction under 
the FATA. In most cases, a decision is made within 30 days of lodgement of a 
notification and a decision to not object to the transaction is normally granted unless 
the proposal is judged to be contrary to the national interest.78 This limitation gives 

                                                 
74  Under the Competition and Consumer Act 2010 (Cth); See also Jacqueline Downes 

and Carolyn Oddie, ‘Mergers and Acquisitions: ACCC Issues’ (2010) 24(2) 
Commercial Law Quarterly 19, 20-1. 

75  Banks, above n 73, 114. 
76  Ibid 127-8. 
77  A complete table of notification criteria can be found in Clayton Utz, ‘Doing 

Business in Australia’ <http://www.claytonutz.com/docs/DBIA_English.pdf>. 
78  The criteria for the concept of ‘national interest’ is subject to broad guidelines based on 

state and territory government objectives that examine whether a proposed transaction, 
for example, takes into account the government’s industrial objectives and programs; 
promotes local trade practices; is sensitive to environmental concerns, employment and 
export policies. For specifics of application of the FATA, see James L Nolan and 
Edward Hinkelman, Australian Business: the Portable Encyclopaedia for Doing 
Business with Australia (1996) 40-4.  
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the government of the day an ability to control the inflow of foreign investment 
capital into Australia.79 
 
For a transaction that may be subject to an FIRB approval under the FATA, it is 
crucial that the entire deal is genuinely conditional upon the grant of such approval 
and this is expressly stated in the transaction documentation. If the signed 
transaction documentation does not have such conditionality, it may be in breach of 
the FATA. 
 
(c)     Exchange Control Approvals  
 
In Australia, exchange controls, which had persisted in one form or another since 
1939 were virtually abolished in December 1983 when the Australian dollar was 
floated. Presently inward investment is not subject to exchange controls, however 
this does not preclude the need to obtain approval from the FIRB where required. 
Outward exchange flows are not restricted, but are subject to cash transaction 
reporting guidelines. Thereby significant cash transactions involving the transfer of 
currency equal or exceeding A$10,000 or international telegraphic transfers to and 
from Australia must be reported to the Australian Transaction Report & Analysis 
Centre, unless the transaction has been specifically exempted. 
 
(d)     Industry-Specific Approvals 
 
Quite commonly, Australia also regulates (often through a licensing procedure) the 
admission or conduct of participants engaged in banking, insurance, financing, oil 
exploration and other key economic sectors. Thus, to the extent that a transaction 
involves establishment of an enterprise that operates in one of such specific 
industries that is either not at all or not adequately covered by any existing licence 
or approvals, an issue of a new licence or approval and/or an assignment of same 
will be required.80 Further, depending on the industry, there may be strict export 
controls imposed on the business either generally or in respect of export to 
particular countries. Many countries impose strict controls on the transfer of 
specific technologies, equipment and goods. In Australia, a system of export 
licensing or express export prohibition applies under the Export Control Act 1982 
(Cth) in respect of prescribed goods.  
 
4     Corporate Control 
 
The method of acquisition and thus the ultimate M&A structure also depends on the 
level of control the purchaser seeks to acquire in the target entity. Though at first 
blush, control seems to fall into the ‘internal’ structuring category, it affects the 
whole structure of the deal clearly above the level of the target, which justifies its 
proper inclusion into this part of the article. 

                                                 
79  Peter J Buckley, The Changing Global Context of International Business, (2003) 53. 
80  Hewitt, above n 53, 39. 
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The Corporations Act 2001 (Cth)81 imposes restrictions on the acquisition of voting 
shares in listed companies, in unlisted companies with more than 50 members, as 
well as in registered managed investment schemes.82 Specifically, by what is 
colloquially known as the ‘20% rule’, the Corporations Act prohibits (subject to 
certain exceptions)83 a person from acquiring a relevant interest in issued voting 
shares in such a company if, as a result of the transaction, that person’s or someone 
else’s voting power in the company increases from 20% or below to more than 
20%, or from a starting point that is above 20% and below 90%. There is a related 
prohibition (falling within the same 20% rule) against acquiring a legal or equitable 
interest in securities if it causes another person to acquire a relevant interest in 
issued voting shares in a listed company, or in an unlisted company with more than 
50 members, and someone’s voting power increases through the 20% level or from 
a starting point between 20% and 90%.84 The latter part of the rule can sometimes 
have a wider application than the former, as, for example, it can apply where a 
person does not acquire a relevant interest in shares, as is the case with bare 
trustees.85 The legislation adopts 20% as the threshold on the basis that, from that 
point, a shareholder can affect the direction and control of a company.86 The rule 
applies even if there is another independent shareholder who has a controlling stake.  
 
The two principal transaction structures87 used to acquire all of the voting shares in 
a company without offending the 20% rule are: a takeover bid under Chapter 6 of 
the Corporations Act, and a scheme of arrangement involving the cancellation or 
transfer of shares not held by the person seeking control under Chapter 5 
(specifically Part 5.1) of the Corporations Act. Other structural options that may be 
used to effect the acquisition are negotiated private contracts with majority 
shareholders; reductions of capital to cancel shares not held by a particular 
shareholder and variations of rights attaching to shares to leave only the person 
seeking control with any significant voting rights.88 The choice of the specific 
structure will naturally be guided by the assessment of the relative success rate of 
each alternative given the nature of the participants and the organisation and 
activities of a target entity.  
 
Though an acquisition is not invalid because of a breach of the 20% rule,89 the 
broad powers provided to the court and the Takeovers Panel to make various orders 
to remedy the breach are most commonly exercised to require divesture of shares to 

                                                 
81  Hereafter referred to as the ‘Corporations Act’. 
82  Corporations Act s 604. 
83  The exceptions are contained in the Corporations Act s 611. 
84  Corporations Act s 606(2). 
85  Corporations Act s 609(2). 
86  Levy and Pathak, above n 39, 5. 
87  Considered below in Sections III B Takeovers and III C Schemes of Arrangement.  
88  For a detailed overview of the ‘20% rule’, see Levy and Pathak, above n 39, 5-15. 
89  Section 607 of the Corporations Act. 
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non-associated persons,90 often via the appointment of an independent stockbroker 
or after vesting the shares in ASIC.91 
 
This analysis of the implications arising from an acquisition of corporate control 
completes the review of the ‘external’ structuring elements of M&A transactions. 
The next section of this article will address ‘internal’ deal structuring or the so-
called micro-climate of M&A transactions. 
 

C     ‘Internal’ Structuring Aspects 
 

When reference is made to ‘internal’ structuring, this means structuring operations 
and management of the target itself as well as such aspects of the deal that shape the 
target during the acquisition into the product it becomes thereafter. If all ‘external’ 
structural elements are selected and agreed to by the parties,92 internal structuring 
takes place simultaneously with the preparation of formal transaction 
documentation in the following stages of negotiation and due diligence. As 
mentioned in the introduction to this article, the drivers behind ‘external’ as well as 
‘internal’ structuring would be the same, eg. tax, financing, regulatory and 
contractual considerations. However, on the level of the target entity, fitting each 
‘internal’ aspect into one of the four categories will not produce a coherent result. A 
more appropriate approach to take would be to consider the processes followed by 
the parties and their objectives, starting with an overview of the initial decision that 
has a major impact on the structuring of the transaction at the target level – that is 
whether to acquire shares or asset of a target.  
 
1     Shares v Assets 
 
In M&A transactions, it is more common for the parties to proceed via acquisition 
of the target’s shares representing continuity of the business. However acquisition 
of assets may be a viable alternative for the purchaser where, for example, the 
purchaser wants to cherry-pick certain assets and the seller agrees. The risk for the 
seller agreeing to retain the shares past acquisition is the risk of retaining liability 
for the business without the assets to back it up. Significant asset acquisitions 
falling within the scope of M&A market will effectively break up the business or 
leave it guttered and, unless the seller understands how to exit the business or how 
to run the remainder following the acquisition, is impracticable. An unwelcome 
feature of an asset sale includes novation of contracts and obtaining third party 
consents,93 which is often essential to a successful asset acquisition. A common 
scenario in which a seller may be willing to sell marketable business assets rather 
than shares is the situation of distress, particularly where the assets subject to the 
                                                 
90  For examples of divesture orders, see Anaconda Nickel Ltd 16-17 [2003] ATP 15; 

Village Roadshow Ltd 01 [2004] ATP 4 and Australian Pipeline Trust 01 R [2006] 
ATP 29. 

91  Levy and Pathak, above n 39, 6. 
92  Such agreement is often documented in some form of a Pre-transactions Instrument.  
93  For example, where a leased-out building is acquired for investment purposes.  
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sale are distressed and the target requires an influx of cash to continue in the 
business.94  
 
If the transaction is structured as an asset acquisition, such difficult aspects of the 
deal as full due diligence of the target;95 complicated warranties and indemnities, as 
well as completion account provisions in the transaction documents; continuing 
seller’s responsibility for the business for at least a number of years following the 
acquisition, fall away and to that end the deal becomes more straight forward and 
thus less expensive to run.96  
 
In addition to the points referred to above, the tax treatment of any acquisition 
should be carefully considered with your tax advisor.97 Things to consider in 
relation to share sales will include the use of trading losses, rollover relief and 
entrepreneur’s relief. Things to consider in relation to asset sales will include capital 
gains tax (‘CGT’), stamp duty on transfer of real property and capital allowances. If 
an asset sale is a transfer of a going concern, it will not attract any value added tax. 
In asset sales careful consideration should also be given to the correct 
apportionment of the purchase price between the various assets. 
 
2     Due Diligence 
 
Due diligence (particularly in respect of a private deal) is a common M&A practice 
of investigating the target’s business, assets, liabilities, and matters of non-
compliance that may affect the value of the deal; and identifying regulatory and 
contractual requirements,98 that must be complied with to ensure the smooth and 
complete transfer of the business or its part.99 In respect of a public target, due 
diligence will usually involve a detailed examination of all publicly available 
information and, if the acquisition proposal is friendly, all information made 
available by the target itself.100  
 
In simple terms, due diligence aims to provide to a prospective purchaser the level 
of knowledge about the target to enable the transaction to proceed. And sure enough 
the seller, as well as the management of the target is not a friend of the purchaser 
during due diligence. This is because of the high tendency of this process to cause 

                                                 
94  Asset sales was a feature of the recent evens of the global financial crisis, considered 

in Section V Credit Crisis. 
95  In an asset sale, due diligence is only required for those specific assets. 
96  But asset sales also have their complexities as they involve specific transfers of each 

asset, which the purchaser wishes to acquire. 
97  For tax principles applicable to M&A transactions generally, see BenDaniel and 

Rosenbloom, above n 6, 33-6. 
98  For example, third party consents. 
99  American Bar Association, International Mergers and Acquisitions Due Diligence 

(2007) 45-6.  
100  If such information is received from the target, the parties must be careful in ensuring 

that due statutory disclosure is made. 
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disruptions to the target business, to uncover issues within the target that may 
reduce the value of consideration received by the seller and/or prejudice the deal all 
together. Thus, due diligence is almost invariably subject to strict time, 
confidentiality, no-shop and no-talk101 undertakings of the prospective purchaser 
that can potentially include a break fee102 provision.  
 
(a)     Seller Due Diligence 
 
Ordinarily a quest of the purchaser, with the rise in the number of private equity 
acquisitions, due diligence conducted by the seller is becoming increasingly 
common. This is particularly so in the context of a competitive bid process, where 
bidders are reluctant to undertake their own due diligence until they have some 
exclusivity. Seller due diligence often goes hand in hand with a seller prepared 
transaction documentation, which a prospective purchaser would have much less 
room to negotiate than in a private negotiation process, commonly with exclusivity 
in place. In a situation other than a competitive bid process, seller due diligence can 
also be a useful tool in speeding up the transaction and reducing total costs and 
disruptions. Furthermore, it can give the seller the chance to identify and resolve 
any legal issues before the purchaser commences its own due diligence. 
 
In practice, when the seller orders a due diligence report, the issues are generally 
presented from a seller friendly viewpoint, which can serve better in promoting and 
marketing the target. In the relevant circumstances, however, seller should be aware 
that legal due diligence reports are subject to the misleading and deceptive conduct 
provisions of the CCA, a breach of which during the course of negotiations may 
lead to significant sanctions.103 Furthermore, depending on the nature and form of 
the business, failure to make full disclosure may also constitute misleading and 
deceptive conduct in relation to a financial product or service under the 
Corporations Act.104 
 
(b)     Common Aspects Subject to Investigation 
 
Due diligence investigations will vastly differ in respect of different target 
companies to reflect the requirements of the preferred transaction structure. 
However, key items for investigation may be summarised as follows:105 

                                                 
101  In essence, no-shop and no-talk undertakings prevent any dealing with third parties 

that may lead to an offer or a proposal from any person to enter into a competing 
transaction.  

102  A break fee provision imposes a liability on the terminating party in the even of 
termination of the transaction in certain circumstances. The parties should be careful 
in their drafting of this provision so as, to the extent practicable, to avoid it being 
construed as a penalty and thus being unenforceable. 

103  American Bar Association, above n 99, 47. 
104  Corporations Act s 1041H. 
105  For a more detailed overview of the key due diligence aspects of the business, see 

Levy and Pathak, above n 39, 64-9. 
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• financial aspects: recent annual reports and accounts, interim 

financial statements and any releases to the stock exchange should 
be examined to understand the financial position of the target and 
make the necessary corrections to the agreed pricing and valuation 
aspects of the transaction. Particular attention should be paid to the 
accounting policies in determining profits and losses, any 
contingent liabilities in the financial statements, the valuations of 
significant assets106 and the cash flow and profit generated by 
different businesses carried on by the target; 

• capital structure: capital structure of the target or classes of 
securities on issue in the target should be reviewed. Particular 
attention should be paid to any arrangements, which could lead to 
the issue of new shares.107 The rights of each class of security 
should be checked to see that they will not vary adversely to a 
purchaser in the event of an acquisition. This will also assist in 
deciding on the class of securities to be acquired or a new issue of 
securities, as applicable; 

• restrictions in constitution: although prohibited in listed companies, 
constitutions, shareholders or joint venture agreements of private 
companies (as applicable) frequently contain shareholding limits 
(such as a prohibition against holding more than 5% of issued 
shares) and/or pre-emption rights requiring a shareholder to offer 
their shares for sale first to other shareholders before they can be 
sold to a third party. It is therefore critical that the acquisition 
process for such a target either complies with the restrictions or that 
the relevant constituent documentation is amended to allow for the 
deal to proceed;108 

• key contracts: if a significant part of target’s business depends on 
arrangements under a key contract, it will be critical to review the 
terms of that contract to determine whether it can be adversely 
affected by an acquisition; 

• existing shareholders: the register of shareholders should be 
reviewed to identify all shareholdings, especially those significant; 
those held by persons experiencing financial difficulty; sympathetic 
to the incumbent directors, such as the directors’ personal and 
family holdings, the target company’s superannuation fund, 
employee shareholdings; and those significant shareholdings who 
are also trustees. If acquisition of the latter is envisaged, an offer at 
a fair price will put a trustee under some pressure to accept, as a 

                                                 
106  If appropriate, the purchaser may seek its own valuation of significant assets of the 

target.  
107  For example, pursuant to options or employee share and option plans. 
108  See such cases as Tower Software Engineering Pty Ltd 01 [2006] ATP 20 and 

Coopers Brewery Ltd 01 [2005] ATP 18. 
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refusal may lead to allegations of breach of fiduciary duties. This is 
particularly so in a takeover situation where the share price may 
decline after the bid closes. An application to the court for an 
order109 authorising it or its representative to inspect the books of 
the company may also be appropriate in certain circumstances, 
subject to the shareholder acting in good faith and the inspection 
being for a proper purpose.110 

 
Any potential exposure thrown up by the due diligence enquiries is then reflected in 
the transaction documents in the form of representations, warranties and 
indemnities, as the case may be.111 If the purchaser cannot get access to some of the 
documents essential during the due diligence, the transaction can proceed on the 
condition that unacceptable consequences of the due diligence in that regard will be 
cleared before completion.112 Although the seller will usually strenuously resits any 
conditionality going to the satisfactory results of the due diligence, as this may 
effectively provide a penalty free exit to a prospective purchaser. One other possible 
result of due diligence is target restructuring that may be necessary to enable the 
acquisition to proceed in the form agreed by the parties or at all, for example, where 
one of the subsidiaries of the target entity is discovered to have an ownership 
interest inconsistent with the transaction structure contemplated by the parties. 
 
3     Target Restructuring  
 
The target entity will often need to be restructured in order to fit into the terms of 
the deal agreed by the parties. In rare cases, the seller may undertake some 
restructuring before the acquisition is completed,113 but in most M&A transactions, 
changes to the target entity are effected post-acquisition with the aim of providing 
the purchaser with a more efficient structure from both tax and commercial 
perspective, and enabling an appropriate exit mechanisms for a future private sale 
or initial public offering (‘IPO’).  
 

                                                 
109  Corporations Act s247A. 
110  See, eg, Barrack Mines Ltd v Grant’s Patch Mining Ltd (1988) 12 ACLR 357; 

Knightswood Nominees Pty Ltd v Sherwin Pastoral Company Ltd (1989) 15 ACLR 
151, Unity APA Ltd v Humes Ltd (No 2) (1987) 5 ACLC 64. 

111  Katherine Sainty, ‘Privacy obligations in resource contracts’, Australian Mining and 
Petroleum Law Association Yearbook (2002) 499, 517. 

112  Such conditionality is, of course, subject to the applicable law. For example in 
relation to takeovers, under Corporations Act s 629 it is not possible to make a bid 
generally subject to a satisfactory outcome of due diligence, but it is possible to make 
a bid with a due diligence condition tested objectively and drafted with sufficient 
detail to ensure that the market does not overestimate the likelihood of the bid 
proceeding; See Levy and Pathak, above n 39, 69. 

113  In this case, such restructuring usually comes within conditions precedent to the 
transaction with binding provisions in effect to ensure that the seller is not 
disadvantaged by an early restructure in the event of a default by the purchaser. 
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Broadly, some corporate restructuring is done to alter or terminate the target legal 
entity, while other restructuring aims at reorganisation of the group of subsidiaries 
held by the target. A sale of undertaking, a scheme of arrangement or a takeover 
process may be involved in the target restructuring.114 It can often be as complex as 
some M&A transactions and an engagement of a competent tax advisor, eg. one of 
the Big Four accounting firms, may be required to walk the purchaser through the 
process. 
 
Today’s M&A environment in Australia still bears some of the effects of the global 
financial crisis (‘GFC’) characterised by reduced asset values, less available cash 
and in some cases debts that have become impaired.115 Financial distress gives the 
parties further incentive to restructure to achieve operational and cost efficiencies.  
 
4     Earnout Arrangements  
 
Earnout or reverse earnout arrangements are intended to provide a kind of insurance 
to the relevant parties that a potentially adversely affected party will be 
compensated in the event that the financial performance of the post-acquisition 
target will not be commensurate with the purchase price paid by the purchaser upon 
completion. On a sale of the business, earnout arrangements involve the payment of 
a fixed purchase price plus a contingent or unascertainable at completion amounts 
payable for a number of years. Earnout provisions are rights of the seller, whereas 
reverse earnout represent similar rights of the purchaser.116 The actual amounts of 
such payments are often computed by reference to an earnings or profit of the target 
for each of the relevant years. Earnout is an important part of ‘internal’ transaction 
structuring that gives to the parties some certainty of the target’s agreed value. So 
much so in view of the latter often affected by subjective criteria, including such 
relatively subtle element of consideration as a premium for control.117  
 
Yet this valuable tool has been somewhat undermined by the uncertainty introduced 
into its tax consequences for the parties.118 The Federal Commissioner of Taxation 
has, in draft Taxation Ruling TR 2007/D10119 expressed the view of the ATO as to 
how the CGT and related tax rules apply to the earnout component in respect of the 
seller and purchaser. Such views do not necessarily reflect the preferred 
interpretation of the current tax legislation. The approach adopted by the ATO may 

                                                 
114  Kanaga Dharmananda, Anthony Papamatheos and John Koshy, Schemes of 

Arrangement (2010) 1. 
115  Joshua Cardwell, ‘Corporate Restructuring: The Toolbox and the Combinations’ 

(2009) 12(4) Tax Specialist 186, 186. 
116  Anshu Maharaj, ‘Capital Gains Tax Consequences of Earnout Arrangements’ (2008) 

60(8) Keeping Good Companies 497, 497. 
117  Usually expected by the seller(s) parting with control of an asset or a business during 

the acquisition, which is the case irrespective of whether one is justifiable. 
118  Maharaj, above n 116. 
119  ATO, Income Tax: Capital Gains Tax Consequences of Earnout Arrangements, 

Taxation Ruling TR 2007/D10 (2007) (Draft Ruling).  
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be described at best as peculiar as it does not appear to have paid sufficient attention 
to the express requirement of the Income Tax Assessment Act 1997 (Cth) as to what 
constitutes the proceeds or the money required to be paid for CGT purposes, the 
distinction between money and debt and a significant body of cases developed in a 
like situation in respect of stamp duty.120   
 
Due to these inconsistencies, challenges to the position of the ATO may be 
expected. In the interim, however, it may also be expected that the parties may wish 
to avoid the use of earnout and reverse earnout arrangements so as not to face 
uncertainty and potential cost of running a dispute with the ATO. This is 
particularly so in respect of listed entities, who are constantly subject to the public 
scrutiny. 
 
5     Closing 
 
The parties’ agreement as to all aspects of the transaction, subject to any necessary 
approvals and consents, culminates in signing of transaction documentation and 
subsequent closing. Even though closing in M&A transactions is fairly technical 
and often routine, it comes within the realm of structuring to the extend that it is 
more than merely procedural and should be addressed and understood by the deal 
participants and not just their lawyers.  
 
Good examples of structural nature of the closing procedure are cross-boarder 
M&A that dominate the Australian market. To successfully effect settlement in 
these transactions, it will be necessary to provide a means to have simultaneous 
closings in a number of different countries where certain acts will need to be carried 
out. Often this can be done through the use of informal escrows whereby the local 
closing takes place one or two days in advance of the master closing. All of the 
documents will then be left with a local attorney to be delivered to the parties when 
it is notified that the master closing has taken place.121  
 
Another recurrent feature of the closing procedure is the signing of a number of 
ancillary agreements that may constitute essential elements of the deal, for 
example:122 

• non-competition agreements, which the purchaser may want the seller to 
enter into upon closing to ensure that the seller does not compete with the 
acquired business; 

• employment agreements, whereby the purchaser will gain some assurance 
that key employees will remain with the business following the acquisition. 
Though this may also be accomplished in part through a statement in the 

                                                 
120  Bernard Walrut, ‘Earn out arrangements and draft Taxation ruling TR 2007/D10’ 

(2009) 38 Australian Tax Review 181, 181.  
121  BenDaniel and Rosenbloom, above n 6, 81. 
122  Ibid 83. 
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agreement that the seller is not aware of any plans of key employees to 
leave and an agreement not to employ them for some time after the closing; 

• leases and licences, that, if required, will enable the seller to retain some 
tangible or intangible property of the target.  

 
The closing date for an acquisition firstly signifies the official transfer of ownership 
of the target from the seller to the purchaser, which is also the starting point for the 
parties’ respective release from the transaction requirements. Secondly, it confirms 
the responsibilities of the purchaser to integrate the newly-acquired entity into its 
own operating and reporting systems. Some acquired entities will be operated as 
fully self-sufficient, standalone businesses, while others will be completely 
operationally combined or merged with the purchaser’s existing business and lose 
all or part of their previous identity. In that case, a great deal of effort will be 
required in order to ensure that the acquirer can monitor the financial position and 
results of operations of its new business from a distance, even though 
representatives from the parent will often be permanently on site. In order to react 
quickly to sudden changes in sales volumes, production costs, local and/or global 
economic conditions, and the like, the new acquisition will need to be well 
controlled and organised in a manner conducive to reliable financial reporting, both 
internal and external. 
 

D     Failure to Achieve Appropriate Transaction Structure 
 

If the transaction cannot be structured to the satisfaction of the parties on either 
‘external’ or ‘internal’ levels, the transaction will either be terminated by one of the 
participants during the transaction documentation negotiations stage or after signing 
of such documentation for breach.123 In any event, if termination is to be effected, it 
is to take place as soon as practicable to minimise costs already incurred by the 
parties. Sometimes the seller may go the distance and compensate the purchaser its 
lost opportunity costs, but sure enough, this will only happen if there is a binding 
agreement in place at the time of termination.124 Either party may also be willing to 
re-open negotiations following termination in the belief that it can offer solutions 
that will overcome any deal-breakers and lure the adversely affected party back to 
the negotiation turf, eg.: a significant price reduction, loss of control, favourable to 
the party exit options, etc. 
 
In some cases where one or both parties are required to obtain a regulatory approval 
before the transaction can be consummated, failure to do so can result in penalties 
or even rescission of contracts covering the transaction. In other cases, where the 
                                                 
123  In a straight-forward situation, it may be a breach of a conditions precedent or a 

conditions subsequent. Otherwise, breaches of a number of provisions in the 
transactions documents can take place to the extent that such structure is reflected 
throughout the transaction documents. 

124  This may either be in the form of a Pre-transaction Instrument or another substantive 
document entered into following closing with compensation provisions surviving 
termination of the deal. 
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validity of the acquisition is not affected, it may still result in the inability for the 
purchaser to remit earnings or repatriate capital, or cause it to lose tax or other 
benefits or incentives.125 There are certain industries that are particularly sensitive 
in that regard, eg. banking, communications, computers, public utilities, shipping 
and transportation.126 
 
The government is also vigilant of some transaction models that it will deem 
inappropriate. A good example is a bidding consortium structure that may be 
prohibited by the Takeovers Panel under s 602 of the Corporations Act by making a 
finding of unacceptable circumstances. This may happen where a private equity 
transaction is effected by a group of private equity firms ‘forming a club’ and 
effectively cornering the market and thus bordering on uncompetitive behaviour.127  
 
This section competes the part of this article that presents a generic approach to 
M&A structuring. Consideration will now be given to the common M&A 
structures: private equity, takeovers, schemes of arrangement, management buyouts 
and joint ventures. 
 

III OVERVIEW OF COMMON M&A TRANSACTIONS 
 
This part of the paper will provide an overview of the most common M&A 
transactions, the vast majority of which are ‘friendly’, that is, resulting from 
negotiated deals struck voluntarily between the parties. Such deals are based on 
mutual accommodation of the parties’ interests in the believe that they will be better 
off together than apart if they can come to a common denominator on the deal 
structure.  
 
Where an acquisition is not agreed to or approved of by the target’s management, it 
is considered hostile. In those circumstances only some of the M&A structures 
considered below may be suitable, eg. a takeover bid or a scheme of arrangement. 
However, hostile acquisitions are in the minority and their success is often 
questionable.  
                                    

A     Private Equity 
 
Private equity is a general term, which refers to diverse types of private investment 
in businesses that are not publicly traded or that get privatised as a result of the 

                                                 
125  BenDaniel and Rosenbloom, above n 6, 63-4.  
126  Ibid. 
127  Margaret Redmond, ‘Private Equity: Some of the Legal Implications for Australian 

Market Participants’ (2007) AMPLA Yearbook 490, 494. 
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transaction.128 The two broad categories of private equity investments comprise 
venture capital investments and investments in more mature businesses.129  
 
Venture capital is a high risk private equity capital for new high potential or fast 
growing unlisted companies, typically invested on a short to medium-term basis, 
aimed at return in the form of capital gains on divestment.130 It may further be 
broken into seed capital used mainly to fund start-up businesses and early stage 
capital contributed during the early growth phase of an entity when it may not be 
producing income. Investments in more mature businesses typically focus on 
buying established businesses that are underperforming, improving it and exiting 
for profit.  
 
Although no two transactions are the same, the ‘private equity model’ has a number 
of distinctive characteristics:131 

• the targeting of either a poorly managed business,132 or companies with 
good cash flows that are undervalued by the market, or capital-poor 
entrepreneurial start-ups; 

• acquisition using a combination of high levels of debt from third-party 
lenders and equity provided by private investors; 

• the injection of substantial capital into the acquired business; 
• a medium to long-term investment strategy, say, a horizon of three to seven 

years, typically leading to resale or flotation of the acquired assets; 
• control of the acquired business and consequently the injection of 

management disciplines to achieve aggressive business plans.  
 

Private equity structures may take various forms with the most typical being that of 
a limited partnership where the private equity fund manager is the general partner 
running the daily operations with a relatively small equity contribution of up to 5%. 
Other partners, such as institutional investors, superannuation funds and 
endowments are limited or ‘passive’ investors that are not actively involved in the 
business, aiming for a five to ten year exit strategy.133 Generally speaking the 
private equity fund manager or firm is responsible for pulling the transaction 
together by sourcing the equity and debt funding, seeking out investment 

                                                 
128  PricewaterhouseCoopers, Submission No 17 to Senate Standing Committee on 

Economics, Inquiry into Private Equity Investment and its Effects on Capital Markets 
and the Australian Economy, 2006, 5. 

129  Redmond, above n 127.  
130  Ibid.  
131  The characteristics set out below are derived from R P Austin, ‘An Introduction to 

Private Equity’, in R P Austin and Andrew F Tuch, Private Equity and Corporate 
Control Transactions (2010) 5, 6. 

132  As it provides an opportunity for turnaround by improved management and cost-
cutting. 

133  Senate Standing Committee on Economics, Parliament of Australia, Inquiry into 
Private Equity Investment and its Effects on Capital Markets and the Australian 
Economy (2006) 6. 



268 MqJBL (2011) Vol 8 
 

opportunities and evaluating investment proposals.134 It is also responsible for 
transaction structuring.   
 
Given the highly leveraged nature of private equity transactions, the cash 
consideration for an acquisition will be provided primarily by the fund as well as 
financial sources. In a typical case, around 70% of the purchase consideration will 
be borrowed, with the debt including multiple tranches of a variety of debt 
instruments, numerous financial institutions, and sourced from private or public 
debt markets.135 It is often a good idea to allow for a small part of consideration to 
come from the post-acquisition management and thereby share in the financial fruits 
of the acquisition, as well as provide a powerful incentive for the management to 
improve the target’s value. It is also common in private equity to have the 
shareholders work closely with the management team in running the acquired 
target. Thus the relationship between shareholders and managers in the private 
equity context is sharply distinguishable from the listed, public company context, 
where the managers have relatively exclusive control over the business operations. 
 
Exit strategies for a particular private equity investment include an IPO, a 
management buyout or a trade sale, and are usually part of the strategic plan 
developed during the pre-acquisition stage. 
                                      

B     Takeovers 
 
Takeovers may equally represent standalone M&A transactions as well as stepping 
stones in a complex M&A structure, as may, for example, be the case in private 
equity transactions where a full takeover bid procedure is utilised to acquire a 
publicly listed target.136 The main source of regulation of takeovers in Australia is 
Chapter 6 of the Corporations Act. Chapter 6 sets out information that must be 
given to shareholders and the stock market generally in connection with a takeover 
bid. It also provides for permitted forms of takeover bids and contains key 
restrictions concerning acquisition of shares. The takeover bid procedure under 
Chapter 6 involves the formation of individual takeover contracts137 between the 
bidder and individual holders of the target securities that the bidder is offering to 
acquire.  
 

                                                 
134  Redmond, above n 127, 492-3. 
135  Andrew F Tuch, ‘Private Equity and Corporate Control: The State of Corporate 

Enterprise’ in Robert P Austin and Andrew F Tuch (eds), Private Equity and 
Corporate Control Transactions (2010) 8, 9. 

136  With the development of private equity, M&A participants become more and more 
prepared to confront the regulatory regime and public attention that comes with listed 
company acquisitions.  

137  In which regard it relies on traditional principles of contract law. 
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A formal takeover bid may be off-market (by far the most common form of 
takeover bid) or on-market:138 

• off-market takeover bid: the takeover offers and acceptances are made, and 
the takeover contracts are formed, off (or outside) the financial market, on 
which the target’s securities are quoted, usually the Australian Stock 
Exchange (‘ASX’). A written offer is sent by the bidder to offerees and 
acceptances are made by offerees either by returning a written acceptance 
form or by instructing their brokers to electronically initiate their 
acceptance. An off-market takeover bid can generally be subject to 
conditions the bidder considers appropriate.139 The bidder can offer any 
form of consideration, including cash and scrip to offerees; 140 and 

• on-market takeover bid: the offers and acceptances are made, and the 
takeover contracts are formed, on the financial market, on which the 
target’s securities are quoted, usually the ASX. An agent appointed by the 
bidder will stand in the market and acquire all target securities put to the 
bidder at the specified offer price. An on-market bid must be unconditional 
and the consideration can only consist of cash.141  

 
The first step in a takeover bid is the public announcement of the proposed bid, 
which for an ASX listed target involves the bidder sending a notice to the ASX to 
post it on its ‘company announcements platform’.142 Usually on the same day as the 
announcement, the bidder will lodge a disclosure document called a ‘bidder 
statement’ with the formal takeover offer with the ASIC and give a copy of the 
bidder’s statement to the ASX and the target.143 In the case of an off-market 
takeover bid, there is then a minimum of 14 days’ waiting period before the bidder 
can send the bidder’s statement to offerees.144 In response to the takeover bid, the 
target is required to lodge with ASIC and give to the bidder, the ASX and offerees a 
disclosure statement called a ‘target’s statement’.145 The target’s statement must be 
accompanied by an independent expert’s report if the bidder’s voting power in the 
target is at least 30% as at the time the bidder’s statement is sent to the target or if 
there is one or more common director between the bidder and the target as at the 

                                                 
138  For a detailed overview, see Tony Damian and Andrew Rich, Schemes, Takeovers 

and Himalayan Peaks: The Use of Schemes of Arrangement to Effect Change of 
Control Transactions (2004) 6-8.  

139  Corporations Act s 625(2). 
140  Corporations Act s 621(1). 
141  Corporations Act s 621(2). For a more detailed discussion of the differences between 

the two types of takeover bids, see generally Levy and Pathak, above n 39. 
142  The company announcements platform can be viewed at <www.asx.com.au>. 
143  Corporations Act s 633(1) items 3, 5 (off-market takeover bids) and s 635(1) items 3, 

4 (on-market takeover bids). 
144  Corporations Act s 633(1) item 6. 
145  Corporations Act s 633(1) items 10, 14 (off-market takeover bids) and s 635(1) items 

9, 14 (on-market takeover bids). 
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time the target’s statement is sent to offerees.146 In summary, the purpose of the 
bidder’s target’s statements is to provide offerees with all the information that they 
reasonably require in order to make an informed decision as to whether or not to 
accept the bidder’s offer.147 The offer period for a takeover bid must remain open 
for at least one month, but can remain open for up to 12 months.148 
 
A key element to understanding how the legislation works in practice is to 
recognise the role of ASIC and the Takeovers Panel. ASIC has a role in 
administering and enforcing the legislation, but it also has a power to modify the 
legislation as it applies to particular persons, which is often crucial in practice, 
given the technical nature of the legislation. ASIC also publishes regulatory guides 
setting out its views and interpretations on many provisions in Chapter 6. The 
Takeovers Panel’s main role is to resolve disputes relating to takeover bids. It has 
broad power to declare circumstances ‘unacceptable’ if it considers the Eggleston 
principles149 have been contravened, even if there is no illegality. The views and 
attitudes of the Takeovers Panel have a major impact on the conduct of takeovers 
and the standards of behaviour of participants. The Panel is also empowered to 
review ASIC decisions relating to modifications of the requirements, though in 
practice, this jurisdiction has rarely been exercised. The Takeovers Panel also issues 
Guidance Notes on takeovers matters and policy issues to provide guidance to 
market practitioners.150  
 
The Corporations Act contains procedures, which allow a bidder to vary its 
takeover offers during the course of an offer period by improving the consideration 
offered or extending the offer period.151 The consideration offered can be improved 
by the bidder at any time during the offer period, other than during the last five 
trading days in the offer period in the case of an on-market takeover bid only.152  
 

                                                 
146  Corporations Act s 640. See also Re Sirtex Medical Limited [2003] ATP 22, [46], 

[66]. 
147  Corporations Act s 636(1) (for the content of a bidder’s statement), s 638(1) (for the 

content of a target’s statement) and s 602(b)(iii) (which evidences Parliament’s 
“adequacy of information” policy objective). See also Pancontinental Mining Limited 
v Goldfields Limited (1995) 16 ACSR 463, 466-8 for a general discussion on the 
content requirements for bidder’s statements and target’s statements.  

148  Corporations Act s 624(1).  
149  Set out in Corporations Act s 602, derived from the Company Law Advisory 

Committee to the Standing Committee of Attorneys-General (Eggleston Committee), 
Parliament of Australia, Second Interim Report - Disclosure of Substantial 
Shareholdings and Takeover Bids (1970). 

150  Levy and Pathak, above n 39, 4. 
151  Corporations Act pt 6.6 div 1 (on-market takeover bids) and div 2 (off-market 

takeover bids).  
152  Corporations Act, ss 650B, 649B. If the consideration under an off-market bid is 

improved within the last seven days of the offer period, s624(2) automatically 
extends the offer period by 14 days. 
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If the bidder acquires relevant interests in at least 90% of the bid class securities; 
and at least 75% of the securities that the bidder offered to acquire under the bid, 
then the bidder will be entitled to compulsorily acquire any outstanding bid class 
securities held by persons who have not accepted the takeover offer.153 
 
                                     C     Schemes of Arrangement 
 
Schemes of arrangement under Chapter 5 of the Corporations Act, with their 
diploid capacity for use in relation to mergers, are designed to be instruments of 
flexibility, subject to the bounds of the statutory provisions, relevantly s 411 of the 
Corporations Act. In alternative to the largely legislature backed takeover 
procedure, schemes of arrangements have been used in Australia for a number of 
decades as a means of effective change of control transactions that are so frequent 
in M&A.154 In contract, arrangements rely heavily on the making of orders by the 
court. They are further dependent on the recommendations of ASIC that has first 
hand opportunity to review the draft documentation155 for a proposed scheme of 
arrangement. The ASIC’s involvement in the process is not as considerable as that 
of the court’s, however neither it is trivial. ASIC itself considers that its role is to 
assist the court to ‘review the content of the scheme documents and the nature and 
functioning of the scheme and, in many cases, represent the interests of members 
where ASIC may be the only party before the court other than the target and the 
bidder’.156  
 
Each scheme is then brought before the court on two separate occasions: firstly on 
an interlocutory basis to decide whether to convene a scheme meeting and secondly 
to make the scheme binding on the relevant parties.157 The proceedings are not 
merely procedural as on each occasion the court may take an interventionist and 
almost inquisitorial approach, which may result in the target company being 
required to make a number of substantial amendments to the scheme documents. 
This makes schemes of arrangement fairly exceptional in that they involve 
significant interference by courts in the terms of actual arrangement.  
 

                                                 
153  Corporations Act, ss 661A(1), 661A(1A). 
154  Damian and Rich, above n 138, 1. Schemes of arrangement may also be used for 

corporate reconstructions, demergers and creditors’ compromises.  
155  Such documents usually include: the merger implementation agreement between the 

bidder and the target, the scheme of arrangement which records the terms and 
conditions of the ‘arrangement’, the deed poll in respect to payment of consideration 
by the bidder to all target members, explanatory statement with appropriate 
disclosures by the target to its members and an independent expert’s report, which is 
generally commissioned in all schemes in accordance with the market practice. 

156  Australian Securities and Investments Commission (‘ASIC’), ‘Schemes of 
Arrangement and ASIC Review’ (Policy Statement No 142), [RG 142.4] superseded 
by ASIC, ‘Schemes of Arrangement’ (Policy Statement No 60), [RG 60.4]. 

157  For a detailed overview of the procedure involved in schemes of arrangement see 
Damian and Rich, above n 138, 8-19.  
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In its approval process, the court must be satisfied at the first hearing that ‘the 
scheme is of such a nature and cast in such terms that, if it achieves the statutory 
majority at the scheme meeting, the court would be likely to approve it on the 
hearing of a petition which is unopposed.’158 The court will also need to be satisfied 
that:159 

• the proposal falls within the statutory concept of ‘arrangement’, does not 
offend public policy and has no technical or mechanical defects; 

• that members will be provided with all the main facts relevant to the 
exercise of their judgment; 

• that ASIC has had a reasonable opportunity to examine the proposal and to 
make submissions to the court in relation to the proposal and the draft 
explanatory statements; and 

• the procedural requirements under the Corporations Act and the 
Corporations Regulations 2001 (Cth) have been complied with. 

 
If the court grants approval for the scheme meeting, at the meeting members will be 
marshalled into classes for the purposes of voting on the scheme, which will not 
necessarily be the same as the classes into which the target company has divided its 
members for registration purposes.160 If there is more than one class, there will be a 
separate scheme of arrangement for each class – although the schemes will 
ordinarily be inter-conditional. A scheme will only be binding on a particular class 
of members if it is agreed to by majority of the members in that class present and 
voting; and holding at least 75% of the total number of votes cast by the members 
in that class present and voting.161 
 
After member approval, the court must still separately approve the scheme at the 
second hearing for it to be binding based on the legislative and common law 
requirements, with respect to which the court enjoys a broad discretionary power.162 
Though the court will not delve too deeply into the commercial merits of a 
scheme,163 there is no question that involvement of the court coupled with ASIC’s 

                                                 
158  FT Eastment & Sons Pty Ltd v Metal Roof Decking Supplies Pty Ltd (1977) 3 ACLR 

69, 72, cited with approval in Australian Securities Commission v Marlborough Gold 
Mines Ltd (1993) 177 CLR 485, 504.  

159  FT Eastment & Sons Pty Ltd v Metal Roof Decking Supplies Pty Ltd (1977) 3 ACLR 
69, 72 and Re Dalrymple Resources NL (2003) 47 ACSR 411, 412-413 [8]-[14].  

160  Corporations Act s 411(4); Re Hellenic & General Trust Ltd [1975] 3 All ER 382, 
384. 

161  Whether in person or by proxy. For a practical explanation of the scheme voting 
arrangements see Rodd Levy, ‘Voting on Schemes of Arrangement’ (1995) 13 
C&SLJ 533. 

162  See, eg, Corporations Act s 411; Chief Commissioner of Pay-roll Tax v Group Four 
Industries Pty Ltd [1984] 1 NSWLR 680, 683-684; Re Permanent Trustee Co Ltd 
(2002) 43 ACSR 601, 603 [8]. 

163  As the scheme proponents and the target members are better placed than the court to 
form a view in that regard. See, eg, Re ACM Gold Ltd; Re Mt Leyshon Gold Mines 
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review powers introduce a high degree of uncertainty in the process in comparison 
to other, ‘more commercial’, negotiations and market driven M&A alternatives.  
 
Despite challenges and criticisms of the scheme of arrangement regime by 
regulators, shareholders and commentators,164 there are legitimate commercial 
reasons why a scheme of arrangement will be more suitable than a takeover bid in 
particular transactions. For example, those seeking a 100% acquisition within a set 
time frame may well look to a scheme of arrangement, despite some of the 
disadvantages of that procedure when compared to a takeover bid.165  
 
Although it is not practical to pursue a hostile scheme of arrangement, that does not 
mean that a scheme proposal cannot be used tactically as part of an unsolicited 
approach. Schemes can also be an effective way of forcing managers to the 
negotiation table with a ‘bear hug’ tactic employed whereby the bidder applies 
maximum pressure to a target to engage in an M&A transaction. Not like under the 
strict timeframes of takeover bids with non-discretionary nature of bid conditions, a 
party can propose in a public sense a scheme of arrangement and not be bound 
either by the statutory timetable or the restrictions on conditions.166 This means that 
hostile bidders can lob so-called ‘proposals’ in the form of a scheme of arrangement 
on boards, which can be subject to a host of uncertain conditions that can take many 
months to work through.167 In resume, schemes of arrangement serve a useful role 
and provide a viable alternative that facilitates competition in the Australian M&A 
market.  
 

D     Management Buyouts 
 
If the key ingredient of an M&A deal is bringing in the existing management team 
as shareholders, then transactions of this type are called management buyouts 
(‘MBO’). In its simplest form, in an MBO, the management team tends to control 
negotiations with the seller with the lender taking a lower profile and securing the 
debt on the assets of the business. Variations on an MBO include the following key 
structures:168 

                                                                                                                             
Ltd (1992) 7 ACSR 231, 235-236; Re Stockbridge Ltd (1993) 9 ACSR, 647; Re KAZ 
Group Limited [2004] FCA 738, [7]. 

164  R The Bank of Adelaide (1979) 4 ACLR 393; Re United Energy Limited [2003] VSC 
266; Ralph Pliner, ‘Arranging a Take-Over – A Scheme Around the Code?’ (1979) 7 
AUST Bus L J 51; Elizabeth Knight ‘Big Shots Miss the Hustle and Bustle’, Sydney 
Morning Herald (online), 24 July 2003 
<http://www.smh.com.au/articles/2003/07/23/1058853141154.html>. 

165  Damian and Rich, above n 138, 1.  
166  Mannolini, above n 1, 23.  
167  Ibid. Examples of recent proposals include Nyrstar (for CBH), AMP and AXA (for 

AXA Asia Pacific), Sinochen Corporation (for Nufarm) and PEP (for Energy 
Developments). 

168  Anthony et al, above n 49.  
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• a leveraged buy-out, in which the company’s new capital structure is 
primarily debt.169 ‘In exchange’, financiers are closely involved in 
negotiations with the seller to ensure that post-acquisition they have 
adequate control, which will allow them to take action if the management 
team (holding a relatively low shareholding in the company) does not meet 
previously agreed performance targets. Control can be reinforced by a 
ratchet on the management’s ultimate shareholding depending on the 
company’s performance and by generous security arrangements based on 
the cash flow of the business and the value of the underlying business; 

• a management buy-in, that is very much like a third party acquisition but by 
an entity created for the purpose of the acquisition where almost all the 
finance is raised from outside investors. It is generally structured very 
similarly to an MBO or to a leveraged buy-out with the key difference 
going to the level of knowledge of the management team of the target 
business. As such knowledge is indeed very limited, for private company 
buy-ins, it is likely that the seller will allow some due diligence work to be 
carried out. As far as quoted company buy-ins are concerned, these will 
often be hostile bids. In such situations, due to the limited availability of the 
relevant information, the target should be well understood by the buying-in 
management and should have predictable cash flows. 

 
It is often the case that an M&A transaction will proceed if approval is given by the 
management of the target company. In the case of a buy-out, the situation is much 
more internalised in that the negotiations usually take place between the 
stakeholders in the same business. This makes the nature of seller’s ownership, 
offered purchase price and valuation mechanics central discussion points during 
deal negotiation.  
 

E     Joint Ventures 
 
Up until this section, this article has addressed in some detail the ‘acquisitions 
aspect’ of M&A with some elements of its ‘merger aspect’. Though non-existent in 
its pure form, the closest to which Australian M&A practice comes to mergers 
effected in the United States, are agreements between two or more separate entities 
to form a joint venture. Such ‘mergers’ are increasingly becoming an important 
strategic alternative to otherwise achieving business development through internal 
growth or acquisitions. This is particularly so with respect to international M&A 
participants, taking into account: 170 

• strong competitive trend towards globalisation in may industries and sectors 
as greater access is now available to the emerging markets of the world’s 
developing countries;  

                                                 
169  Reed and Lajoux, above n 4, 5. 
170  For a comprehensive list of trends and reasons for the joint venture business model, 

see Hewitt, above n 53, 3-7. 
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• entities wishing to explore growth opportunities outside their core business 
lines that are increasingly utilising equity alliances with third parties for 
that purpose; 

• substantial explosion of technology innovation aided by the internet and 
incorporation of innovative technology into alliances, which enables access 
to it by participants without making an outright acquisition and incurring 
excessive expenditure before the technology is fully proven.  

 
This is not to say that joint venture structures do not have their own problems. 
Some of the most difficult aspects of joint ventures stem from sharing management, 
culture fit and terms of exit. That is why joint venture transaction documentation 
often presents a challenge even to experienced advisers trying to reconcile the 
amicable commercial objective of the venture with the respective legal positions of 
the parties that are in direct conflict in the case of a falling out. However, those are 
mostly commercial challenges. From legal perspective, joint venture agreements are 
generally governed by traditional principles of contract law, subject, however, to 
the laws applicable to the specific legal form of the joint venture and its 
participants. 
 
Joint venture structures often take advantage of the flow through tax arrangements 
and ensure fiscal transparency by use of an unincorporated form of the venture or a 
‘contractual alliance’, as the term suggests, a purely contractual form. As the tax 
law contains no specific regime to deal with such form of holding (which is as close 
as one can get to total tax independence), this gives each participant the flexibility 
as to how and when they will be taxed. To prevent a contractual joint venture from 
being treated as a partnership for tax purposes,171 participants should not share in 
the profits or the income of the joint venture business and should own and take their 
product from the joint venture separately.172 In comparison to a purely contractual 
joint venture, the notional status of a ‘taxpayer’ carried by the partnership requires 
the latter to lodge an income tax return and thereby make various tax elections that 
will have to be adhered to by all partners alike when paying tax on that basis. Also 
if there is a partial change in the interest of participants, the continuing participants 
in the partnership structure may be deemed to have disposed of the interest in the 
partnership at market value even when the respective interests of certain 
participants have not altered.173 Notably, whenever there is a sale of an interest in an 
unincorporated joint venture, it is necessary for the participants to agree upon an 
allocation of consideration to each and every asset with the Commissioner for 
Taxation retaining powers to deem his own determination of consideration if the 
                                                 
171  The partnership structure is also often avoided due to the unlimited joint and several 

liability of the partners. For an example of how partnership structure works in the IP 
context, see Cameron Rider et al, ‘Taxation Problems in the Commercialisation of 
Intellectual Property’ (2006) Intellectual Property Research Institute of Australia, 53. 

172  Damian and Rich, above n 138, 7; See, eg, United Dominions Corporation Ltd v 
Brian (1985) 157 CLR 1; Canny Gabriel Jackson Advertising Pty Ltd v Volume Sales 
(Finance) Ltd (1974) 131 CLR 321. 

173  Income Tax Assessment Act 1997 (Cth) ss 70-100; Henderson and Tan, above n 24, 8. 
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participants fail to agree or to vary the agreed apportionment where the agreed 
consideration is not considered appropriate.174 
 
Other popular alternatives for a joint venture structure include a company or a unit 
trust.175 The company being an almost self-explanatory notion in the context of this 
article, it will only touch upon the latter structure. Unit trusts have somewhat 
imperfect tax flow implications as start up losses are, in effect, trapped within the 
trust, whilst the net income of the trust generally flows through to the unit 
holders.176 Penalty rates of tax apply if the trust net income is not allocated to the 
unit holders in each given year and there is a real difficulty in claiming deductions 
for losses incurred in the prior or current years for new incoming unit holders.177 
 
It is probably now evident that M&A structuring with its various forms is a very 
complex area of practice. As a more detailed analysis of structural elements of 
M&A deals will make this paper fairly technical and exceed its sensible size limits, 
the following sections will conclude the article by giving the topic explored herein 
some context. They will respectively look at the role that third party advisors in 
M&A structuring and the effect of the GFC on the M&A market. 
 

IV ROLE OF THIRD PARTY ADVISORS 
 
Though not formally parties to M&A transactions, third party advisers play a vital 
role in M&A structuring. They are often engaged to advise on or develop an 
appropriate transaction structure, to assist in selecting and/or valuing a target, to 
draft the transaction documentation and/or to run the negotiation process. There are 
many kinds of professional advisers that are at the disposal of a business entity set 
on the path of getting involved in the M&A market.  
 
The aim in engaging professional advisers is usually to achieve cost saving, to bring 
impartiality to the heated discussions at the negotiations table and to protect the 
interests of its client in a prospective transaction. Even though negotiations mostly 
involve commercially amicable participants, each one of them usually relies on its 
advisers,178 who by default sound opposing positions and bring all risk factors to the 
fore. Unfortunately, when transactions fall apart, it is often owing to the lack of 
agreement between the professional advisers and in spite of the existence of any ‘in 
principle’ agreement between the purchaser and the seller.  
 
Advisers also tend to follow established business practices and further entrench 
them into the market. Every new deal that comes through almost invariably gets 
                                                 
174  Collins v FCT 1996 ATC 483. 
175  Traditionally, the unit trust structure has been favoured as an investment and 

financing vehicle rather than a joint venture vehicle.  
176   Henderson and Tan, above n 24, 8. 
177   Ibid. 
178   Professional M&A advisors (bankers, lawyers, accountants, etc) are very expensive 

and this makes their advice all the more valuable to their clients. 
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their advice (if not directly, then through the advisers engaged by other parties 
involved in the deal) as to what the market expects to see happen in these 
circumstances and indeed what the appropriate terms of the M&A transaction at 
hand should be. Wasn’t the GFC in part caused by the prevalent advisory practices 
that simply advanced their process optimisation skills so far as to make the whole 
M&A system circular and unsupported by any real security in all appropriate parts 
of the chain?  
 
This is not to suggest that professional advisers do not have significant utilitarian 
value in the M&A structuring process as this is clearly not the case, but that 
business owners and managers should have a good understanding of the effect of 
their actions when it comes down to M&A transactions. If they were able to build 
the business thus far, they do not need to surrender their management powers to 
people who are not directly responsible for their business and simply offer their 
advice, usually on a risk fee basis, albeit for a very hefty fee.   
 

V CREDIT CRISIS 
 
This article will simply be incomplete without a brief look at the GFC that caused 
an extraordinary meltdown of global capital markets and cost the world economy 
$4.1 trillion US dollars.179 Many believed that the GFC was the result of perfectly 
legal, if ethically questionable, deal structuring practices180 thoroughly supported by 
the expert advisory market practices prevalent at that time. During GFC there was 
ample press speculation that era of M&A was over. Expert professional advisors 
were lost for words and it was clear that even they did not have any answers. The 
market was truly stagnated with interest rates higher for shorter-term than for 
longer-term investments.  
 
Although the effect of the GFC is not as drastic as some predicted, its aftermaths 
reflected in the current M&A market globally and in Australia include:181 

• a greater individual rather then market collective conscience in negotiating 
terms of the deal. For example, a ‘bar belling’ effect in recent years on the 
premium paid in M&A deals to gain control, that are typically either very 
large, where there is an underlying source of value, or very small, where the 
key drivers are re-rating arguments;182  

• greater reward for transparency and punishment for opacity; 

                                                 
179  International Monetary Fund, Global Financial Stability Report: Responding to the 

Financial Crisis and Measuring Systemic Risk (World Economic and Financial 
Surveys, April 2009), xi, xv, 30. 

180  Doreen McBarnet, ‘Financial Engineering or Legal Engineering? Legal Work, Legal 
Integrity and the Banking Crisis’ in Iain MacNeil and Justin O'Brien (eds), The 
Future of Financial Regulation: Enhancing Integrity through Design (Oxford Hart, U 
of Edinburgh School of Law Working Paper No 2010/02, 2010) 67, 67. 

181  Mannolini, above n 1, 17-9.  
182  Ibid; note that average premiums are probably in the 25% to 35% range. 
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• much lower tolerance for short-term earnings dilution as shareholders 
collectively are beginning to hold managers on a much tighter leash than in 
previous decades; 

• hedge funds and arbitrageurs are playing a much greater role in determining 
the outcome of M&A activity than at any time in the past due to their focus 
on more or less riskless short-term gain; and  

• the market is still largely in the deleveraging phase as there is simply not a 
lot of capacity in the global banking system to fund M&A activity, 
particularly of the more aggressive kind that was notable in the private 
equity bids for media assets and airlines and the like in the 2000s.  
 

In view of the M&A market thus likely to be more modest, more disciplined and far 
less ambitious than in the past, there will be much less scope for companies to 
justify an M&A activity on either vague or complex ‘strategic’ bases.183 The 
financiers who remain in the M&A sphere will drive the preference for friendly 
over hostile deals and place more emphasis on such relatively co-operative 
structures as joint ventures and schemes of arrangement.184    
 

VI CONCLUSION 
 
The intention behind this article is to provide an analysis, with examples, of key 
factors that affect the structure of M&A transactions. Given its limited size, what 
does come through is the complexity of the area and the multitude of elements 
involved in deal structuring. It is not the focus of this article to provide an effective 
comparison between alternative M&A practices, as each one stands on its own 
merits and thus in support of a more competitive and efficient M&A market. The 
substantive analysis presented in this article is complemented with a critical view of 
the role of third party M&A advisers and the effects of the recent GFC presented in 
the immediately preceding sections. These sections are intended to highlight some 
of the further complexities brought into the structuring process by the economic, 
legal and ethical environment in which M&A deals takes place and the risks 
associated with unsubstantiated structuring creativity that may lead to grave 
consequences, as was shown by the recent events of the GFC. 

                                                 
183  Mannolini, above n 1, 17-9.  
184  Ibid.  
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